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PROCEEDI NGS
(10: 21 a.m)

CHI EF JUSTI CE ROBERTS: W'l |l hear argunent
first this morning in Case 10-1016, Col eman v. The Court
of Appeal s of Maryl and.

M. Foreman.

ORAL ARGUMENT OF M CHAEL L. FOREMAN
ON BEHALF OF THE PETI TI ONER

MR. FOREMAN:. Thank you, M. Chief Justice,
and may it please the Court:

The propriety of any section 5 | egislation
is judged by in reference to the historical perspective
that it reflects, and that historical- perspective is
very clear in -- and it's set very clearly by Congress
and by this Court. It -- it is an unfortunate, |ong
hi story of State-Sponsored gender discrimnation. And
t hat discrimnation enbodi es gender-based stereotypes
that took a very firmhold in the enploynent area, where
wonmen had difficulty obtaining enploynment and hol di ng
enpl oyment. And this Court in a litany of cases
recogni zed these gender-based stereotypes as an i nproper
assunpti on about wonen's abilities.

In Frontiero v. Richardson, it rejected this
| ssue that wonen's m ssion were to be wonen -- to be

wi ves and npthers; Stanton v. Stanton, that women were
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honmemaker and nen the breadw nner, and --

JUSTI CE KAGAN: Well, M. Foreman, | -- |

guess the question in this case is what this particular

statutory

and the hi

provi sion has to do with gender discrimnation

story of gender discrimnation: Whether

Congress was aimng to eradi cate gender discrimnation

t hrough this provision, or whether it was trying to do

sonet hi ng

el se entirely.

MR. FOREMAN. And -- and it was directly

attenmpting to address these gender-based stereotypes in

a couple different ways as a practical matter. At that

time, when an enployer saw a wonan, they didn't

necessari |

coul d beconme pregnant,

y just see a worker. They-.saw a person that

stereotypes, that that woman woul d either becone

pregnant,

di sabiliti

and wor ked on these gender-based

woul d be di sabl ed because of pregnancy-rel ated

es, but in any event was a |least -- |east

attractive enpl oyee.

addr esses

speci fi cal

And the Fam |y and Medi cal Leave Act
that specifically in its purposes section.

ly says that it is intended "to promote the

equal opportunity for wonen and nen pursuant to the

Equal Protection Cl ause.”

provi si on,

But nore specific to the self-care

Congress made it very clear what they were

Alderson Reporting Company
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trying -- attenpting to do.

first, in fi

you readi ng

If you nove to the "findings" section,
ndi ng nunber 6, they address --

CHI EF JUSTI CE ROBERTS: Where -- where are
from counsel?

MR. FOREMAN: | amreading from appendi x A

to the brief, and it is -- that "enploynent standards

that apply to one gender only have a serious potenti al

for encouraging enployers to discrimnate against

enpl oyees and applicants of enploynment who are of that

gender." That's the negative inference argunment that we

make i n our

t he purpose

brief.
But even nore to the point, if you nove to

sections at appendi x 2, page -- appendix 2,

it specifically is intended to mnimze the potenti al

for enploynment discrimnation on the basis of sex by

ensuring generally that |eave is available for eligible

medi cal reasons, including maternity-rel ated

disabilities, and for conpelling famly reasons, and

ensure equa

protection under the law --

JUSTICE ALITG wWell, follow ng up on

Justice Kagan's question, | have -- | have difficulty

seei ng how providing 12 weeks of |eave for self-care for

both men and wonmen affects the incentive of an enpl oyer

who we will

assunme has an inclination to discrimnate

Alderson Reporting Company
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agai nst wonen based on the possibility that a -- a woman

applicant for enploynment nmay becone

pregnant .

just don't see how that would affect the incentives

of -- of an enployer in that situat

i on.

MR. FOREMAN: The rational e of Congress at

that point was that they could address this issue

several different ways; they -- and they passed (A,

(B), and (C): The birth of the chi

the child, and the Fam |y and Medic

Id, the ado

al Leave Ac

ption of

t,

agai nst -- again, addressing gender-based stereotypes.

JUSTICE ALITO Vell, (A

is not at issue,

right? OCkay.

So we're just dealing wth (D), which
concerns a serious health condition. So you have an
enpl oyer who is willing to discrimnate on the basis of

gender, and the enpl oyer has two applicants for

enpl oynment, a man and a woman. And the enpl oyer says,

well, if | hire the man, he m ght take 12 weeks of |eave

for a serious nedical condition. And if | hir

worman, she m ght take 12 weeks of |

eave for a

e the

seri ous

medi cal condition which m ght be something that either

men or wonmen could get, or it also could be a sickness

rel ated to pregnancy.
So, there still is --t

an incentive for this hypothetical

Alderson Reporting Company
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di scrim nate agai nst the woman.

MR. FOREMAN: But one of the things Congress
tried to do is to take that incentive away.

JUSTICE ALITO. But how does it do that?
That's what I"'m-- | understand that and it's a worthy
objective. | just don't understand how gi ving both nen
and wonen 12 weeks for self-care affects the incentive.

MR. FOREMAN: It affects the incentive by
providing -- it becones the equal opportunity enployer.
It evens the ground. And the way it would do it is an

enpl oyer if you just have (A) through (C) can | ook at an

13

14

15

16

17

18

19

20

21

22

23

24

25

enpl oyee and, based upon gender stereotypes, would naeke

t he assunption that the wonen,

the role they were required to play,

the | eave

even hire that woman in the first

under (A) and (B) and (C).

JUSTI CE KAGAN: But wonen don't get sick

| ess often than nen, do they?

sonething to both sides of the balance and it doesn't
affect the enployer's incentive.

t he hypot heti cal

say, well,

sol'm--

woul d be taking al
And so why would |

pl ace?

MR. FOREMAN: No, absolutely.

JUSTI CE KAGAN: So you're just adding

The enpl oyer still

di scrim natory enployer would still

because of historically

women are going to be caregivers nore often,

|'mgoing to not hire that

Alderson Reporting Company

person.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

MR. FOREMAN: But under (A), (B), and (C
after the Fam |y and Medical Leave, an enpl oyer would
| ook and say both nen can take | eave now. And | think
we need to step back --

JUSTI CE KAGAN: And that's why (A), (B), and
(C) go to the problem but what does (D) have to do with
it? If you assune that both nmen and wonen get sick at
an approxi mately equal rate -- nmaybe you don't assune
that -- but if you do, it doesn't seemto factor into
the enployer's incentives in any way.

MR. FOREMAN: There's nothing in the record
t hat denonstrates that there's a differential rate
bet ween the self-care rate for nen and wonen. But the
percepti on was that wonen, because of pregnancy, because
of pregnancy-related disabilities, would in fact take
nore | eave. And so that | would | ook at a woman as an
enpl oyer and say: She will become pregnant, she will
take | eave, she will be disabled. However, with (D)
now, but the man can take a disability | eave on the sane
basi s.

And the hope of Congress was not that it
woul d happen i medi ately, but by the -- what would
happen is with the application of famly and nedi cal
| eave at sone point nmen would be taking (A), (B), and

(O, and in fact, wonmen and nen woul d be taking famly

Alderson Reporting Company
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and nedical self-care | eave --

JUSTICE GINSBURG: M. Foreman, | th

i nk

everyone has been trying to get you to focus on the

heal th car

e sickness | eave alone, and in the --

in the

portions of the act that this Court upheld, the Congress

said there is this close associ ati on of wonmen with

chil dren;

I f fathers recognize their responsibility for elderly

we think it's going to be good for everybody

parents, sick children, sick spouse. So, we --

we can

see the rationale for trying to change the stereotype,

trying to

wonen and
di sproport

of the act

wonmen with chil dbearing?

men, so they will be associated with child care. There
Isn't that sanme link here, is there?

MR. FOREMAN: | think it is the sanme |inkage
trying to address -- it's addressing a difference there,
but it's addressing the |inkage that women will in fact
t ake pregnancy-based | eave or pregnancy-based
disabilities and therefore are |l ess attractive, |less --
enpl oyed; and that is what self-care was intended to do.

open up care-giving for both sexes.
But you have answered the question t

men get sick; there's no -- there's no

ion. So how do you tie that, just that

hat

part

, where there isn't the obvi ous associ ati on of

JUSTI CE KAGAN. So you are saying --

Alderson Reporting Company
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10

just make sure | understand. You are saying that the --
that Congress is thinking that an enpl oyer actually does
t hink that wonen take nore sick | eave because wonen get
pregnant. And just as Congress was thinking about the
enpl oyer who t hought wonen are going to take nore famly
| eave, you think Congress was thinking about the

enpl oyer who thinks wonmen are al so going to take nore
sick | eave because of pregnancy?

MR. FOREMAN: Absol utely, Your Honor. And
in response to Justice Alito's question -- and |I'msorry
if | gave a confusing response. There are two separate
ways of addressing that.

You can | ook at self-care as a stand-al one
provi sion, without (A, (B), and (C), Congress passed
just self-care. In that case it would be responding to
exactly that type of gender stereotype, and 12 weeks
woul d be a congruent proportional response.

The other way to look at it is that's not
t he way Congress passed the bill. They passed it as a
conprehensi ve response with (A), (B) and (C), and hence
(D) then becomes a bit of an equalizer to take away this
negative incentive that only wonmen would take (A), (B),
and (C). So there's two separate ways that this Court
can get to the same conclusion, and that conclusion is

that this is a congruent and proportional response to

Alderson Reporting Company
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gender - based di scri m nati on.

JUSTI CE KAGAN:. Do you have any evi dence
t hat Congress in fact was thinking about either of these
two things? 1Is there anything in the record that
suggests either of those two theories?

MR. FOREMAN: Yes, there -- there is, Your
Honor. And let ne -- let nme take the negative inference
first, because |I think |ooking at the statute as a
conprehensi ve nmakes sense -- is it was introduced -- and
| amreading frompage 43. |It's referenced on page 43
of our brief that, starting in 1987, National Wnen's
Political Caucus testified, quote: "M primary purpose
Is to stress that parental and nedical |eave are
I nseparable. In the words of the old song, 'You can't
have one w thout the other."'"

And the point she then later on to explain
was parental |eave w thout nedical |eave would encourage
di scrim nation agai nst wonen of chil d-bearing age, who
constitute approximately 73 percent of all wonen in the
wor kf orce. Enpl oyers would tend to hire men, who are
much less likely to make this claim

Fast forward to 1993 at the tinme of the
passage of -- and this would be on page 42 of our nerits
brief: "A law providing special protection to wonmen or

any defined group, in addition to being inequitable,

Alderson Reporting Company
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runs the risk of causing discrimnation.”" The FM
addresses this by addressing the needs of all workers,
avoids this risk. The FMLA is based on the guarantees
of equal protection. So it addresses that aspect of --
it addresses that aspect.

JUSTI CE SOTOVAYOR: Counselor, | -- | take
your argunent, but if you |ook at the legislative
record, the reports, the findings, et cetera, and the
statenments repeatedly by many congresspeople, there
appears to be -- have been a dual motive for this
provision. They were in fact engaged in the question of
di scrim nati on agai nst pregnant wonmen. That was
recogni zed in Hi bbs, and that's cl ear.

But with respect to this particular
provi sion, they were al so concerned about econom c
effect that -- that happened to everyone, nen and wonen,
who becanme di sabled. And so they appear to have had
dual nmotivation. Part of the bill was gender-rel ated,
part of the bill seened to be disability-rel ated.

What do -- how do we judge that kind of
bill, where Congress may have been expandi ng the
benefits it's giving to people, not solely because of
gender discrim nation, but because of this desire to
address disability discrimnation?

MR. FOREMAN:. Justice Sotomayor, | -- |

Alderson Reporting Company
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13

think the way you judge it is rely on what Congress's
expressed findings and provisions are. And to the
extent this Court makes a determ nation that the FMLA is
responsi ve to gender-based discrimnation, then how
Congress chose to address that is congruent and
proportional.

The fact that Congress may al so have had
ot her notives, that there was a concern with -- with
famlies, and that fam lies would benefit, should not be
used to underm ne the fact that Congress indeed was
acting pursuant to one of its broadest powers, section 5
of the Fourteenth Amendnment, and therefore that their --
their considered judgnent is a congruent and
proportional response.

Part of -- part of the findings is clearly
reflective of the fact that this covered both
governnmental enployers and private industry, so there
was reference to Commerce Cl ause type of -- of analysis
whi ch ny col |l eagues raised repeatedly in their brief.

But the court -- the Congress needed to do that because
they were regulating private enploynent, but at the sane
time recognized the extent that we are --are going to
regul ate State-based conduct.

JUSTICE ALITGO Well, with respect to the

Comrerce Clause, could |I ask you this. If we were to

Alderson Reporting Company
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di sagree with you on the Fourteenth Amendnent and hol d
that it -- that Congress didn't validly abrogate State
sovereign imunity with respect to subsection (D), would
your client still be able to seek reinstatenent or other
injunctive relief?

MR. FOREMAN: Justice Alito, | think what
you're -- you'll clearly correct me if | amwong, but I
t hi nk what you are responding to, is there an Ex parte
Young action here that would be able to be made
consistent with the Comrerce Cl ause, under the Commerce
Cl ause?

And the answer is -- and |I know that both
Justice Kennedy and Justice Rehnquist, | think, in one
of his dissents, pointed out in the Famly and Medi cal
Leave Act that the enployee nay not be left out in the
dark, because there is an Ex parte Young claim

A coupl e points on that --

JUSTICE ALITO. Here the district court
conpletely dism ssed your FMLA claim not just insofar
as you sought damages. | -- | think you al so sought
rei nstatenment and other equitable relief, but the
district court dismssed it conpletely.

MR. FOREMAN:. That's right.

JUSTI CE ALI TG  But you are not contesting

that, are you?

Alderson Reporting Company
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15
MR. FOREMAN: We are not contesting it

consistent with any Ex parte Young claim \What the
district court did was, the claimis totally dism ssed
based on El eventh Amendnment imunity.

But if | could try to respond to your
gquestion nore specifically, this Court has never as a
Court hold that Ex parte Young type of action is
available in this type of claim Assumng that it --

JUSTI CE KENNEDY: Because this is for noney
danmages.

MR. FOREMAN:. Pardon?

JUSTI CE KENNEDY: Because this is for noney
damages. Ex parte Young was just injunctive relief.
The El eventh Anmendnment primarily protects the treasury
of the State against noney danmages.

MR. FOREMAN: Correct.

JUSTI CE KENNEDY: And it's not Ex parte
Young.

MR. FOREMAN: Correct. But as -- as you
poi nted out in your dissent in Hibbs, that Ex parte
Young may be avail abl e, but one of the concerns we have
is again that the Court -- the mpjority Court has never
held that. | believe that is in fact the correct
interpretation of the law, that it would be avail able

for injunctive relief. However, the Court has never

Alderson Reporting Company
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defined the paraneters of what an Ex parte Young action
really gives a plaintiff, and that becones very
| nportant --

JUSTICE ALITO  You said in this case.
That's basically what I'masking. If we were to
di sagree with you on the Fourteenth Amendnent, are you
asking us -- would we then sinply affirmthe Fourth
Circuit? O would we have to -- would we have to make
some accommodation for the possibility that the
di sm ssal of your claiminsofar as you sought injunctive
relief may have been inproper?

MR. FOREMAN: | think you would have to make
t hat accommodati on, but, with respect, Your Honor, |
think that would be an incorrect approach. And here's
t he reason why in Ex parte Young, a perfect exanple --

JUSTICE ALITGO | amtrying to be alittle
bit hel pful to you.

MR. FOREMAN: And apparently | m ssed that
and | apol ogi ze.

JUSTI CE ALI TGO  Ckay.

JUSTI CE GI NSBURG: \What relief did you ask
for? Damages we know and you have to overcone the
El eventh Amendnent. Injunctive relief you don't, but
did you ask for it?

MR. FOREMAN:. In the conplaint itself, it

Alderson Reporting Company
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does not ask for injunctive relief pursuant to the
Fam |y and Medical Leave Act. There were conbined
claims --

JUSTICE ALITO | thought you did, but maybe

" mreadi ng your conpl aint nore generously than you read
It yourself.

JUSTI CE KAGAN: | would go with
Justice Alito here.

MR. FOREMAN: If that is your reading of it,
we will certainly accept your reading.

JUSTI CE Gl NSBURG. You nust have asked for
such other and further relief.

MR. FOREMAN: But again back to the Ex parte
Young, in the case Nelson v. The University of
Tennessee -- Texas, the case that dealt exactly with
this issue of abrogation of Eleventh Amendnent inmunity,
and they found that there was valid abrogation of the
El eventh Amendnent imunity, the State of Texas -- then
the court was required to address the Ex parte Young
i ssue. And the State of Texas argued that reinstatenent
I's not an appropriate remedy under Ex parte Young and
that, while the Fifth Circuit ultimately rejected that,
that is an argunent that enpl oyees would have to face,
what are the paranmeters of Ex parte Young. And nore

i mportantly, that is not the remedy that Congress in
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their considered judgnent believed was the appropriate
remedy to address gender-based discrimn nation.

JUSTI CE Gl NSBURG: Well, Congress nust have
t hought that giving the woman back her job was an
i nportant part. The whole idea is she wasn't supposed
to be fired. So | think that the -- the relief, the
non-nmonetary relief, is certainly inportant.

MR. FOREMAN: It is extrenely inportant, but
Congress did not stop there. Congress decided it needed
to take one step further and there needed to be nonetary
relief. And | think M. Coleman's case illustrates
exactly why. Here M. Col eman exercised his rights that
wer e supposedly guaranteeing himunder the Famly and
Medi cal Leave Act, and indeed under a State |aw, and the
State of Maryland fired himand he is out of work. And
what is the disincentive for the State to not do the
sane thing the next time if the only thing that you can
get is possibly injunctive relief prohibiting himfrom
doing that in the future and maybe reinstatenent 2 or 3
years down the |ine? Enployees at that point cannot put
their lives on hold. They have a duty to go out and try
to mtigate, try to find another job.

What is an enpl oyer to do? And Congress
said there needs to be nmore. We passed Title VII to try

t o address gender-based discrimnation, the Pregnancy
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Di scrimnation Act, but there were still voids. And the
Fam |y and Medical Leave Act attenpts to fill those

voi ds and one of those voids is try to provide a
nonetary incentive so that the State of Mryl and and
private enployers will in fact conply with the |aw.

JUSTI CE Gl NSBURG. \When you --

JUSTI CE SOTOVAYOR: Can | -- I'msorry.

JUSTI CE G NSBURG. When you say you're
concerned about a disincentive to hire wonen, but the
Pregnancy Discrinination Act makes that unlawful, so if
an enpl oyer decides | don't want to hire wonmen of
chil d-bearing age, that is an out-and-out violation of
t he Pregnancy Discrimnation Act, isn't it?

MR. FOREMAN: That is, Your Honor, but the
Pregnancy Discrinmination Act did not fill the other gap
which the Fam |y and Medical --

JUSTI CE GI NSBURG. But you are relying on
the incentive, the disincentive to hire wonen of
child-bearing age. The | aw protects the woman of chil d-
beari ng age by saying: Enployer, you can't refuse to
hire her, pronote her, and all the rest because of
pregnancy.

MR. FOREMAN: \What the Pregnancy
Di scrim nation Act provided was that you needed to treat

pregnancy-rel ated disabilities as you woul d ot her

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

20

short-termdisabilities. So if an enployer deci ded not
to provide --

JUSTICE GINSBURG. |'m just asking you
about -- your -- your argunent rests on an enpl oyer
acting unlawfully, you see. He won't hire -- we have to
gi ve them nmedi cal | eave to everyone because otherw se
the enmpl oyer won't hire wonen. And that's -- the

question I'm asking is, you are assum ng that the

enpl oyer will break the Iaw by refusing to hire wonen
that -- of child-bearing age.

MR. FOREMAN: | don't want to make that
assunmption in ny incentive argunent. | was using M.

Col eman as an exanpl e of why Congress could have made a
determ nation that nonetary relief would be appropriate
in the Fam |y and Medical Leave Act.

JUSTI CE G NSBURG: But your argunment to a
| ar ge extent depends -- or you say Congress did this
because they wanted to elimnate or at | east reduce one
ki nd of discrimnation against wonen in the job nmarket.

MR. FOREMAN: Yes.

JUSTI CE G NSBURG. And that -- that
di scrimnation was refusing to hire wonmen of child-
bearing age. Well, they couldn't do it out and out
because that would be a violation of the law. So is

Congress having in mnd discrimnation that is under --
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

21

under the radar screen, that is going to go on even
t hough it's unl awful ?

MR. FOREMAN: | -- | don't think that was
Congress's intent. That is not what was reflected. |
t hink, again, they were trying to address it on two
separate |l evels: One, the gender-based discrimnation
t he gender stereotype that women sinply beconme | ess
attractive; and in the broader statute to prevent the
negati ve inference so that all -- that ultimtely where

we would get in society is the ability to take
pregnancy-rel ated | eave, other |eave, would not be
viewed as a negative inference running agai nst wonen,
and therefore wonmen ultimtely woul d-becone a noni ssue.

And | see the light's on, so if I could
reserve the bal ance of ny tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Howar d.

ORAL ARGUMENT OF JOHN B. HOMARD, JR

ON BEHALF OF THE RESPONDENTS

MR. HOWARD: Thank you, M. Chief Justice,
and may it please the Court:

In order to affirmin this case, the Court
need go no further than to distinguish H bbs, and we
think Hibbs is readily distinguishable. And I would

li ke to highlight four principal --
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JUSTI CE GI NSBURG: Need go no further? 1|'m
sorry?

MR. HOMARD: |'m sorry, Justice G nsburg.
Need go no further than sinply to distinguish Hibbs.
And we think there are at |east four distinctions that
we'd like -- I'd like to highlight today. The first is
one that, Justice Kagan, your question goes to, which is
subsections (A), (B), and (C) are all related in sone
fashion to wonen's roles with respect to work and
fam ly. Subsection (D) really does not speak to that
pur pose.

And | think nmy second sort of distinction I
woul d point to --

JUSTI CE KAGAN: |If | could just stop you
there, M. Howard, for a second. | took from M.
Foreman sonmething that | hadn't understood fromhis
briefs -- maybe because | just mssed it -- which is
t hat he's maki ng a kind of anal ogous argunent, that,
just as in the prior provisions of the act, enployers
t hought of wonmen as caregivers and the response of
Congress was to provide a gender-neutral |eave benefit
t hat had both -- that both wonmen and nen were eligible
for.

So here, enployers think of wonen as needing

nore nedi cal | eave because of pregnancy, and the
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response of Congress is to provide gender-neutral sick
| eave. So what is your response to that argunent?

MR. HOWARD: Congress, Justice Kagan, did
not | think take that stereotype or perception that M.
Foreman referred to into account. And |I'd specifically
point the Court to page 21 of our brief, where we cite
sone Bureau of Labor Statistics studies indicating that
men and wonen at the tinme took roughly the same anpunt
of sick leave. |In fact, M. Foreman has conceded as
much. And that sanme study projects that nmen and wonen
wi Il take roughly the sanme ampunt of tine after the
enact nent of the FMLA --

JUSTI CE SOTOVAYOR: But, ‘there certainly
was -- there was certainly nuch conversation and
testinony that, whether they in fact took the sane
anount of |eave tinme or not, that wonen who were
pregnant or were perceived as capable of getting
pregnant were hired | ess frequently because subjectively
t he enpl oyers thought that they were nore likely to take
the tine.

So, frankly, for years there was questions
about whether law firms were hiring young -- not hiring
young wonen because they feared they would | eave in the
m ddl e of a big case or sonething else. W all know

t hose stories, so it is sort of common know edge in nmany
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ways, but there was plenty of testinony related to that.
So assune that that was Congress's perception, because
It was supported by the record or as nuch of the record
as Hi bbs recogni zed as adequate. Where does that |eave
your argunent?

MR. HOMRD: Well, | would nake a coupl e of
points in response to that, Justice Sotomayor. First,
t he Pregnancy Discrimnation Act was already in place,
and so to the extent there were perceptions that
enpl oyers m ght discrimnate based on pregnancy
disabilities, that would be unlawful under Title VII as
anmended by the Pregnancy Discrimnation Act.

And the fact that -- and-.you are quite right
that there is a fair anount of discussion in the
| egi sl ative record, although | think it's |less of a
predom nant thenme than the concern for job security for
working famlies, but there certainly is discussion
about pregnancy discrimnation and pregnancy disability
as a type of illness. But, we again would note that
this is valid Comrerce Clause legislation, and so to the
extent that kind of discrimnation was occurring, and
| eave was bei ng denied or wonen were suffering adverse
consequences in the workplace as a result of pregnancy
di scrim nation, they could enforce the 12 weeks through

a Title VIl action.
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JUSTI CE GI NSBURG: They couldn't -- the
Pregnancy Di scrim nation Act says you have to treat
pregnancy |i ke any other disability. So if they are not
gi ving anybody any | eave for anything, they don't have
to give any | eave; not 12 weeks, not 1 day. And that's
what -- that's the gap that this legislation fills,
essentially. Yes, you do have to provide |eave for
wonen who have di sabling conditions, including
pregnancy, but then you have to give that to the nen as
well. You can't reserve that for the one sex. So it
was the gap in the Pregnancy Discrimnation Act that
this -- this was referring to.

MR. HOMARD: Yes, | agree, Justice G nsburg.
But the gap that existed was the absence of a guaranteed
period of leave. |In other words, it was the absence of
the substantive entitlenment to a certain anount of
| eave. And in effect the gap that was being filled
served as prophylaxis for Title VII, but not for
constitutional violations. Now --

JUSTI CE ALI TGO  Assune for the sake of
argument that for the applicants for particular
provi sions -- particular positions, | should say --
where the applicants are typically of a certain age, nen
tend to take |l ess sick |eave than wonen, because wonen

al so take sick | eave for pregnancy-related ill nesses.
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So giving everybody 12 weeks elimnates the possibility
t hat women who will be taking -- want to take
additional -- want to take nore sick |leave will be fired

because they exceed the amount of sick |eave allowed by
t he enpl oyer for everybody. Now, isn't that connected
to elimnating discrimnation in enploynment?

MR. HOMRD: Justice Alito, | think that one
could argue that that is connected with elim nating
pregnancy disability discrimnation. It's also
connected to the purposes of (A, (B), and (C). | think
that the principal reason why enployers do view
potential hires as -- when they are wonen, as likely to
take a lot of tinme off, | think goes-.nore to the famly
caretaking provisions, and | think that is largely
reflected in the record.

JUSTICE ALITO. Well, I don't think --
have difficulty with the incentives argunment either,
honestly, either as the (D) or as to (C). But |'mjust
tal ki ng about an argunent based on consequences. |f an
enpl oyer says you get 2 weeks of sick |eave, period,
after that if you can't conme back you are fired, that
may, at |least for applicants within a certain age range,
t hat may have a nuch nore severe or a nore severe inpact
on wonmen than on nmen.

MR. HOWARD: Yes, Justice Alito, and |
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t hi nk what - -

JUSTI CE ALI TGO  What would the answer to
that be, that that's not intentional discrimnation?

MR. HOMRD: That would certainly be part of
t he answer, and what | was going to say was that what
you are describing is a disproportionate inpact on wonen
as a result of assunptions concerning pregnancy
disability. And of course, if States were engaging in
this kind of conduct or if there were a disproportionate
i mpact, that would not state an equal protection
vi ol ati on under Washi ngton --

JUSTI CE BREYER: \Why are you separating the
four things. | nean, | have heard it seens to ne three
separate rationales. One, the easiest, is in (D)
itself, sonmetimes a wonan could have a m scarriage and
of course she has to stay honme. And that isn't covered
by (A), (B), or (C, so we cover it in (D), you know.
And then we put the nmen in too because we don't want to
make this incentive just to not hire wonen. That's one.

The second one was the one Justice G nsburg
brought up, that there is a gap in the pregnancy | aw
whi ch won't work unless you have to give people sone
medi cal |leave. So here it is, (D)

And the third one, which I think was rel ated

to what Justice Alito just said, is when -- you have to
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read it together to understand the third one. You get

12 weeks altogether, all right? Now, that neans once

you put in (D) this act will have |less of a bad effect.

The bad effect of the act is if you protect the wonen
t hen the enployers say, well, we're not going to hire
wonmen, perfect. W have to give them 12 | eaves, we'd
have to give the nen -- terrible, it's a terrible

di si ncentive.

But then they worked out how to | essen the

28

di sincentive. And the way you do that, you say 12 weeks

overall. Now | ook what happens. A woman wants to take,

say, 12 weeks to |look after her famly, and she gets
separately sick, 4 nore weeks. But how many does she

get? Answer: 12, right? 12. You could answer, 12.

Now let's think of the man. Let's think of

the man. The man would like to | ook after the famly,
say, for 6 weeks. And he gets sick 4 weeks. How many
weeks have we got?

MR. HOWARD: 10.

JUSTI CE BREYER: 10. Thank you.

(Laughter.)

JUSTI CE BREYER: All right.

MR. HOMNARD: | |ike these questions.

JUSTI CE BREYER: Perfect.

So now the enployer is sitting -- and it
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will work with other numbers. | don't rely on those.
(Laughter.)
JUSTI CE BREYER: But now | ook what happens.
Wthout this act, he's got a wonman who is going to be
out of there -- | mean, with the act-- unless we put in
four -- unless we put in the fourth part of it, we have

a woman who is gone for 12 weeks, and a nman who i s gone
maybe for 6 but maybe for zero, okay? Maybe for 6.
Wth the act, the woman is gone for 12, the man is gone
for 10. You see?

And so the conparison there -- and it wll
work with whatever nunbers you want -- the conparison
there is very different. And the conparison doesn't,
doesn't totally erase the problemw th the woman, but it
may reduce it to a size where the Act itself will no
| onger act as such a disincentive to hiring a woman.

Now, we have three different rationales.

Al'l of themare related to a serious problem which is

the problem of discrimnation against wonen because the
enpl oyers think they will be honme nore, and so you see

the conclusion I am drawi ng? Yeah, okay. So where are
we?

MR. HOMARD: Well, let ne speak first to the
second one, the concern about the gap. The gap that is

filled by the 12 weeks is, is a -- is to provide a
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substantive entitlenent. And when it permts a claim a

danmages cl ai m enforceabl e against the State treasury, it

provides an entirely -- it requires a different
justification than sinply to fill a gap with the
substantive entitlenment. |If the --

JUSTICE GINSBURG. The idea is it's part of

one package. | think that's what Justice Breyer was
getting at. But just suppose that Congress wanted to
I nprove conditions for the -- in the job market for

worren, which | think it's fair to say was the notivating
force behind this act, and they al so wanted to protect
fam lies so that sick children, sick spouses are
attended to.

Now, what | eave policy would say, okay, to
do that we will have | eave when a spouse is sick, a
child is sick, a parent is sick, but not when the worker
herself is sick? Wthout -- it's all part of one
package which is designed to increase job security for
wonen and increase protection for their famlies. So, |
don't think you can slice off (D) fromthe other three.

MR. HOWARD: Justice G nsburg, | think you
can separate (D), on the sane analysis that this Court
applied in Tennessee v. Lane, in contrast to the Garrett
case. In Lane, of course, different sections of the

sane antidiscrimnation act required different analysis,
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anal yses and reference to different parts of the record.
There was a single over-arching purpose, to prevent

di scrim nation agai nst persons with disabilities, but
the operation and effect of the particular claim
requires a different analysis. As Justice Stevens said,
the Court's not required to evaluate statutes as an

undi fferenti ated whol e.

JUSTI CE BREYER: Well, it doesn't have to,
of course. But the whole point of the question that |
was asking was, sure, what helps you by doing it
separately is it hel ps your case. But if we |ook at
what Congress was trying to do, they were trying to do
It as a whole. That's ny point that I want you to

answer. And they are trying to do it as a whole

because, no natter what nunbers | use, if | look at it
without (D) -- is it (D)? Yeah, (D). |If | look at it
wi thout (D), the ratio will disfavor the woman. And if

| look at it with (D), suddenly the ratio fromthe point
of view of the enployer of the disadvantage of hiring a
woman over -- over hiring a man, it goes way down. And
t hat hel ps wonen.

And that is why | think, reading this and
li stening, a major reason why they put in (D) as part of
t he other, because working with that 12-week limtation,

and the whole rest of the statute, we now have a statute
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that doesn't defeat itself. W now have a statute that
actually can achieve the end of |eading enployers to not
di scrim nate agai nst wonmen. Not perfectly, but there's

a big inmprovenent. And that's the -- that's the

argument |'m making. You have to read it as a whole to
see that. And that's what | -- | wonder if there's an
answer to that. OF course, |I'mat the nmonent thinking

there isn't an answer to it, but I ask the question
because | want to hear what you say.

MR. HOMRD: Well, with respect to the
ratio, | think the prem se of that point is that wonen
will take nore | eave for serious health conditions than
men. And | don't think that's borne-.out. And, you
know, M. Foreman has recogni zed as nuch. So | don't
think the ratio really changes.

JUSTICE ALITO. Well, what if Congress had
added three additional subsections here, and said that
an enpl oyer has to provide 12 weeks of unpaid | eave so
that an enployee can go to a health spa; 12 weeks of
unpai d | eave so that the enployee can travel; 12 weeks
of unpaid | eave so that the enpl oyee can take an
educati onal course.

Now, those could be taken advantage of by
either men and wonmen. It makes both nen and wonen

i ncreasingly unattractive as enpl oyees and therefore
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reduces any special disincentive that m ght have been
created by (A), (B), and (C).

Now on that sanme |ogic, would those be --
woul d those be provisions that further the elimnation
of discrimnation based on gender?

MR. HOMRD: | think even if one accepted
the prem se, and we don't, that wonmen take nore | eave
for health conditions, that would further dilute the
ratio, to have available all those types of |eave. Now,
| thought, for exanple, one could imgine --

JUSTI CE SOTOVAYOR: | thought Justice Alito
was trying to help you.

MR. HOMRD: He was.

JUSTI CE BREYER: He's absolutely right. And
that's why this health spa thing, (D), this is -- in
fact has two i ndependent reasons that all -- the
m scarriage reason and the Pregnancy Act reason, and so

It isn't just saying go to a health spa.

But | nean, | don't want to put argunents in
your nmouth, which | just have, which you wouldn't I|ike
t here anyway, because -- but | would appreciate your

going on with this discussion in respect to what
Justice Alito and | have been tal king about, and | would
be interested in what you say.

JUSTI CE SOTOVAYOR: |'m working froma
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different proposition than you are in response to this
question. | don't think that the actual anount of tinme
t hat men and wonen take is relevant. The question is:
What is the enployer's perception, and did Congress have
a valid basis, as Justice Kagan pointed out earlier, to
bel i eve that enployers thought wonen took nore tine.

MR. HOMARD: I, | think that if -- even if
that were correct, and, and | don't think it is, because
| think the overwhel mng themes in the |egislative
record as a whole really were a concern for working
fam |ies, whether single-income, double-income, and the
concern that if a breadwi nner falls ill the famly's
going to have severe financial insecurity. And then
there was al so concern against discrimnation agai nst
persons with ill ness.

But | think that one thing |I would like to
enphasi ze i s that your suggestion, Justice Sotomayor,
and really alnost all of the discussion here today, |
think explains why this is good social policy;, we
support it. But I don't think that we have really
gotten anywhere near the necessary predicate of
unconstitutional State conduct when the constitutional
right is defined with some precision. And | think one
has to define this right as, as disability. And | think

al so the protections that the Pregnancy Discrim nation
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Act already had in place, when added with the
substantive -- to the substantive entitlenent as a
matter of Commerce Cl ause legislation, to this | eave --

JUSTICE ALITO. Well, if the State of
Maryl and thinks this is good social policy, why is it
asserting its sovereign immunity?

MR. HOMRD: Well, that's a good questi on,
and | think we are here mainly on, we need to defend
this on principle.

As, Justice Kennedy, you've pointed out in a
nunber of your opinions, the exercise of the section 5
power alters the Federal -State --

JUSTICE ALITO  You can waive. Can't you
wai ve your Eleventh Amendnment inmmunity?

MR. HOMRD: We could, | believe. That's --
this Court --

CHI EF JUSTI CE ROBERTS: Well, you can
provide this, the kind of relief that's sought here
wi t hout waiving your inmunity, right? It's a mtter of
| egi sl ation.

MR. HOMRD: Yes, | think that's right, and
there --

CHI EF JUSTI CE ROBERTS: Can | just get back
to the discussion before about how (D) relates to the

ot hers?
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MR. HOMARD: Yes.

CHI EF JUSTI CE ROBERTS: Who do you think
benefits nost from subsection (E), nen or wonen? That's
t he one about arnmed services obligations at the tinme the

| aw was passed?

MR. HOMARD: | assume, and | haven't studied
the history of that, but | assune that, just based on
t he denographics of -- of the mlitary, it's like --
| ikely that there are nmore men in -- in service

depl oyed, and that nore wonmen and wi ves benefit from
t hat provision.

JUSTI CE GINSBURG. Was that -- that wasn't
part of the original act, was it?

MR. HOMARD: No, it was not.

JUSTICE GINSBURG. So it was -- that was --
t he concern was a discrete concern for veterans.

MR. HOMRD: Yes. And -- and we have not --

JUSTICE GINSBURG. It wasn't part of the
package that was the Fam |y and Medi cal Leave Act.

MR. HOMRD: No. And we are not suggesting
that. We haven't raised that as a point in our briefs,
or here today.

JUSTI CE KAGAN:  And -- and M. Howard, | --
| do think that the point about the package is that if

you | ook at (D) alone, you abstract it from everything
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el se, you have a good point, that it seens to be rel ated
to econom c security, which is not a section 5 issue;
that it seens to be related to discrimnation agai nst
sick people, which would also put us in a different

| egal universe.

But when you | ook at (D) as passed at the
sane nonent on the basis of the same record as (A, ) (B,)
and (C), with the overwhel m ng purpose of Congress being
to protect wonen fromdiscrimnation in the workpl ace
because of unfair stereotypical gender -- views about
what wonmen do as workers, then (D) assunes a different
kind of aura.

And you can tal k about a-nunber of theories
for that, but | guess | would just ask for your reaction
to that, that (D) is just part of a package which was
about telling enployers, get rid of your old
stereotypes, don't act on your old stereotypes, enploy
wonen.

MR. HOMRD: Well, | -- | would respond in
part -- and |'m going to accept your proposition that |
shoul d di scuss these provisions as part of a single
package -- but fromthe standpoint of States, subsection
(D) provides a separate claim a separate basis to sue
States, and we think that claimis incongruent and

di sproportionate to any concei vabl e unconstituti onal
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conduct that it mght prohibit. And | think this is

borne out in the case | aw.

We surveyed the 40 Federal cases that we
could find under subsection (D). Only two involve
pregnancy-rel ated disabilities. Only one of them
al ludes in passing to headaches arising from pregnancy
along with other stress-related conditions.

But -- but all of the others really had to
do with nen and wonen benefiting fromthis | eave for --
to care for a serious health condition. So |I would
really enphasize, in response to your question, that one
could ook at it as a package, but fromthe standpoint
of States it's a separate and i ndependent claimand it's
an extraordinarily broad one. And it is not necessary,
not sinply because Pregnancy Di scrimnation Act clains
are avail able, but, Justice Alito, there are Ex parte
Young cl ai ms avail abl e.

In -- in response to your question, in this
case at the joint appendi x pages 3 to 12, the anended
conplaint reveals that injunctive relief was sought,
al beit -- and on page 12 is the prayer for relief --
it's -- it's not clear whether that relief is sought
under Title VII or FMLA or both. But the reason why I
don't think the claimfails separate and apart from any

sovereign immunity argunment, of course, Ex parte Young
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I's not -- does not protect on that ground.

JUSTI CE G NSBURG There's sonme focus in the

| egi slative history particularly on the -- the famly
that has a single parent -- nuch nore often a wonan, not
a man -- and the devastating inpact on that fam |y of

the woman getting sick, the sole breadw nner getting
sick. So that was certainly a -- a problemfor famlies
wth -- with only one breadw nner. And Congress was
focusing on those wonen and wanting to have job security
for them That wasn't the only group of wonen, but
certainly that -- that affected this act as it canme out,
didn't it?

MR. HOMRD: Yes. There:is discussion in
the record of the disproportionate inpact that you say.
But what -- what is left out -- well, it -- it is found
in other parts of the record that -- the relevant --

JUSTI CE SCALI A: The | egislative record
here?

MR. HOMRD: Yes. The -- I'msorry, yes.
The record of -- before Congress.

The rel evant conparison, we think is not --

JUSTI CE SCALIA: |Is that a closed record?

Is that a closed record, the way a record of a case is?

MR. HOMRD: | -- | amnot sure | understand

t he questi on.
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JUSTICE SCALIA: | just find it a strange

expression to talk about "in the record,” when what
you' re tal king about is the legislative history.

MR. HOMRD: | m sspoke. | do nean the
| egi sl ative history.

The -- the relevant conparison we think is
not between single parent famlies who were
predom nantly wonmen, but between working famlies where
it could be two parents with a single income, man or
worman. It could be a famly with two i ncones but
neither one can be lost. So -- and in any event, |
think we're tal ki ng now about a di sproportionate inpact,
which -- which would not state an Equal Protection
vi ol ati on.

JUSTI CE GI NSBURG: But the question of how
Congress would do it if they -- if they provided only
for the woman who was the single head of the famly,

t hen that woul d be vul nerabl e under Equal Protection
because they didn't provide it for nen.

MR. HOMRD: | think one would need to find,
as this Court's cases have enphasi zed, a w despread
pattern of unconstitutional conduct on -- in the part of
States. And | think the circunstances, Justice
G nsburg, that you've described, do not flow from

unconstitutional State action. They have their roots in
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ot her soci oeconom c causes, SO --

JUSTICE GINSBURG. But (D) is a renmedy for
the problem | think there's really not nuch
di sagreenent about the problem that there is gender
discrimnation in the job market.

MR. HOWARD: Yes.

JUSTI CE GI NSBURG. And then the question is
how do we renedy that?

MR. HOMARD: Well, | -- 1 don't think by
provi di ng the very sweeping remedy of (D), which -- |
see that ny light's on. My | --

CHI EF JUSTI CE ROBERTS: You can finish your
sent ence.

MR. HOMRD: We think that the renedy in (D)
may cover the types of concerns you referred to, but
Il -- I would enphasize this is a disproportionate
i ncongruent remedy. It subjects States to far nore
suits for unrelated health conditions than the El eventh
Amendment should permt.

Thank you, M. Chief Justice.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Foreman, you have 4 m nutes remaining.

REBUTTAL ARGUMENT OF M CHAEL L. FOREMAN
ON BEHALF OF THE PETI TI ONER

MR. FOREMAN. This is not responsive to
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di sability-based discrimnation. The findings and the
purpose of the Fam |y and Medical Leave Act nmke it
clear that it is responsive to gender-based
di scri m nation.

Hi bbs in fact found that the FMLA was in
response to gender-based discrimnation. |In making that

finding, they did not differentiate between the
different | eave provisions. And indeed, if you nove to
Tennessee v. Lane, where Justice Rehnqui st dissented,
drawi ng di stinctions between disability-based

di scrim nation and sex-based discrimnation, stated that
the task of identifying the constitutional right at
Issue in the Fam |y and Medi cal Leave Act was "an easy
one." And that was his word, "easy."

It's responsive to gender-based
di scri m nati on.

Chi ef Justice Roberts, | think your question
about the mlitary | eave portion of the FMLA illustrates
t hat Congress -- what Congress was doi ng here when they
added that al nost 10 years later, they just -- did not
sinply try to pigeonhole it into -- this is section 5
|l egislation. In the circuits at that time, there was
consi derabl e debate as to whether that could be
justified as proper abrogation of immunity --

CHI EF JUSTI CE ROBERTS: Do you think it
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woul d be --
MR. FOREMAN: -- |I'msorry.
CHI EF JUSTI CE ROBERTS: Do you think it
woul d be -- how -- how would this case conme out if we
were dealing with -- with from subsection (E)? Do you

think that should be treated separately than the prior
ones?

MR. FOREMAN: Yes, it should, because it was
passed pursuant to a different constitutional power, and
they provided in fact a different renmedy, recognizing
that the Commerce Cl ause could not -- that Commerce
Cl ause was the appropriate way to deal with this. And
they provided a right of action by the United States in
order to provide damages.

CHI EF JUSTI CE ROBERTS: If -- if we think
that you should | ook at these provisions separately,
where with respect to (D) -- and I'm | ooking at one of
our prior precedents -- has Congress unequivocally
declared its intent to abrogate sovereign i munity?

MR. FOREMAN: As to --

CHI EF JUSTI CE ROBERTS: -- unequivocally.
Not on the basis of inplications from-- from how the
ot her provisions work. But if you do look at (D), is

t here anypl ace where Congress unequivocally declared its

intent to abrogate State sovereign imunity?

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review
44
MR. FOREMAN: Well, I -- 1 think it -- yes,

Your Honor. It's in -- they provide that the State is
an enpl oyer for purposes of coverage of the Famly and
Medi cal Leave Act. And if you go to 29 U S.C. 2005,
where it says a public entity is covered by the Famly
and Medical Leave Act, then -- that damages are

avai lable. It specifically includes State.

In terms of nmy colleague's attenpt to
di stance this case from Hi bbs, in all due respect, we
think that Hi bbs did the heavy lifting here. It is the
sanme | egislative purpose. It is the same constitutional
right. It is the same statutory schene.

CHI EF JUSTI CE ROBERTS: Well, but your --
your -- the answer you gave to ny request depends
entirely on the conclusion that (D) is linked to (A,
(B), and (C). Because otherw se, you don't have the
argument that it's precisely relief with respect to a
di scri m nation under the Fourteenth Amendnent.

MR. FOREMAN: But you do, Your Honor. And
that's the -- that's the discussions we had earlier,
that it's response to gender-based discrim nation:

St ereotypes of pregnant wonmen will take | eave. And so
we think they would stand alone. But as the discussion
today indicated, we think the appropriate way is to

treat this as a conprehensive whole response to
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gender - based discrimnation, and do as you did in Hi bbs,
find that it is a congruent proportional response to
gender - based di scri m nati on.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is subm tted.

(Wher eupon, at 11:22 a.m, the case in the

above-entitled matter was submtted.)
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